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ARGUMIENT

l. UNDER 47 U.S.C. § 207, THIS COURT HAS ORIGINAL JURISDICTION OVER
PLAINTIFITS TCPA AND SECTTON 206 CLAIMS AGAINST COX.

As alleged i Plamtlls Comiplamt. this Court has origimal jurisdiction over
Plamtiff’s TCPA and Scction 206 clarms against Cox under an express jurisdictional provision (1
the Communicatrons Act. 47U.S.C § 207 Sce Comp!. 2. Scction 206 provides that: **[i]n case
any common carrzer shall do. o cause o1 permut o be done, any act, matter or thing in {Chaptey 5
prohibited o1 declared to be unlawful. . .such common carrier shall be liable to the person or
persons inured thereby foi the full amount Oldamages sustained in consequence of any such
violation of the provisions of [Chapter 5] " 47 U.S.C.§ 206. The TCPA is contained within
Chapter 5 of Title 47. rendering common camiers habic foi- its violalion under Section 206. In
perunent part, Secuion 207 provides that. “any person claiming to be damaged by any conmon
carrier subject to the provisions 01[Chapter 3] may bring suit for the recovery of the damages fos
which such common carrer may tie liable under the provisions of [Chapter 5], in any district
coirt of the United Srares .. 7 47 11 S.C § 207 (emphasis added). Accordingly, Section 207
aives district courts original jurisdiction over TCPA claims asserted against common carriers (as
opposed 1o TCPA claims asseried aciamst other types of defendants, such as the Fax.com

Defendants).

A. Section 207 isa "'Specific'" Jurisdictional Statute Provitling an Independent
Basis for Federal Jurisdiction.

Notwithstanding the clear and cxpress language of Section 207, Defendants assert
that federal jurisdiction is lacking because Section 207 is a ""general**jurisdictional statute whose
provisions are ti-urnped by the TCPA. a "specific*jurisdictional statute. Defendants contend thar

under Murphey v. Lanier. 204 F.3d 911 (9th Cir. 2000). only slate courts have jurisdiction over

TCPA claims. Contrary to Defendants’ assertion, Section 207 has never been held 1o be a

federal jurisdiction is lacking over TCPA cluims asserted against federally-regulated common

carriers.

Only 28 U.S.C. §§ 1331, 1337, 1343, 1346(a)(2), and 1361 have been held to be
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328-329 (1989): Gilliaan v__ameo Develop Corp., 108 F.3d 246, 249 (9th Cir. 1997)

AL Plaintill Has Sufficiently Alleged That Cox Had Both @ *“High Degree of
Involvement” In Fax.Com’s Fax-Spamming Operations and “Actual Notice of

an [lleeal Use™ O Tts Services By Fax,Com.

As Cox acknowledges, o common carrier like Cox may be held liable for- violating
the TCPA it 1t exhibits “a high degree of involvement or actual notice of an illegal use and failure
to take steps to prevent such transrmissions.” Rules and Regulations Implementing the Telephone

Consumer Protection Act of 1991, Report and 01-der, 7 F.C.C.R.6752,6780 (1992) (“FCC TCPA

Order”) (emphasis added). Here. Plaintiff has alleged facts sufficient to constitute both a “high
degree of involvement” by Cox in Fax.com’s violations of the TCPA, and Cox’s “actual
knowledge of an illegal use” of its services by Fax.com - faxbroadcasting in violation of the
TCPA Cox’s own siatenents on its website establish that st knew that: (1) Fax.com’s “core”
busiess was fax broadeasting advertisements for goods and services (“marketing”);and (2) these
advertisements were broadcast 10 “onc ¢f the largest fax databases in the world” (Compl. § 35).
negating any reasonabie inference that recipients had given their “prior express invitation or
permission” to receive these transmissions, Which 1s necessary to make them lawful under the
TCPA  Nomore s required to cstablish knowledge of an “illegal use” in violation of the TCPA.
See 47 U.S.C.§ 227(a)(4} (“Theterm ‘unsolicited adverticement’ means any material advertising
ihe commercial availability or quality oiany property. goods. or services which is transmitted to
any person without that person’s prior express invitation or permission.”). At a minimum.
Plainu{T has alleged sufficient facts, including “reasonable inferences” therefrom. Enesco Corp.,
146 F.3d at 1085, to entitle Plaintiff to take discovery on the issue.

Not only does Plaintiff allege facts giving rise to a reasonable inference that Cox
was aware of Fax.com’s “illegal use” of its services; Plaintiff alleges - again in the words of Cox
and Fax.com -- that Cox knowingly and deliberately provided Fax.com with all of the custom-
tailored infrastructure necessai-y to engage in its massive and unlawful fax-spamming operation.

See Compl. 9 35-36; Notice of Apparent Liability of Fax.com.§19 (“Fax.com’s primary

business activity itself constitutes a massive on-going violation of section 227(b)}(1}(C) of the

[TCPA] and section 64.1200(a)(3) of the Commission’s rules, and . . . Fax.com is well aware of

150171 | 13- PLAINTIFF S CONSOLIDATED
OPPOSITION TO MOTIONS TO DISMISS
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this tact ™) Cox did not simply provide some “reliable” phone service 10 Idin.com.  Nor did Cox
simply oller a standwrd sevvice to any subscriber willing tu agree 1o ns terms ol contract. Rather,
Cox determmed exactly what Fax.com’s busimess needs were - e, fax broadcasting over 3
milhion unsolicited direct fux advertisements per day, nationwide — and specifically customized y
services to enable Fax.com 10 send those foxes. Plaintiff's allegations satisfy the alternative test
for common carmmier habihity under the TCPA, 1.e., "a high degree if involvement.” At a
minimum, Plaintiff's allegations, including reasonable inferences therefrom, are sufficient to

withstand a motion to dismiss. and entitle Plaintiff to conduct discovery on the issue.

B. IFax.com’s Activities Need Not Be Adjudicated Unlawful Before Liabilitv Ma

Be Imposed on Cos or Before Cox May Terminate Fax.com’s Services.

Cox asserts that Plaintiff's Complaint fails 10 allege that Cox had actual notice of
illegal conduct and farled Lo take proper steps to prevent it, and that the phrase ““actual notice of
illegal conduct™ requires a prior adjudication that the conduct is illegal and a basis to know that

the conduct will continue in the future. See Cox MPA at 16. Cox's assertion is based on the FC(

TCPA Order. the FCC’s order in Enforcement of Prohibitions Against the Usc of Common

Carriers for the Transmission of Obscene Materials, Memorandum Opinion. Declaratory Ruling

and Ordei-, 2 F.C.C.R.2819, 2820 {1987) ("ECCObscenitv Order"). and Sable Communications

of Ca.. Inc. v. Pacific Tel. & Tel. Co., Nos. 84-469, 8-54%, U.S. Dist. LEXIS 19524 (C.D.Cal.

Feb. 13,1984), at *7-8. The FCC TCPA Order borrows the language for TCPA common carrier

liability - "a high degree of involvement or actual notice of an illegal use and failure to take steps

to prevent such transmissions," - from the ECC Obscenity Order, which relies heavily on Sable.

Cox’s characterizauon of Sable, however, is simply wrong, and the FCC Obscenity Order

protects only a narrow class of common carriers to which Cox does not belong.

In Sable, Sable Communications (**Sable*) had applied for and received a 976
Information Access Service ("976 IAS™) from Pacific Bell. The 976 IAS allowed a subscriber -
Le. Sable - to disseminate. for a fee, pre-recorded "*sexually suggestive' messages to telephone
users who desired access 10 such messages. Under the terms of the 976 IAS agreement, Pacific
Bell reserved the right to terminate such service "‘upon receipt of an order of a court so

150171.1 14 - PLAINTIFF'S CONSOLIDATED
OPPOSITIONTO MOTIONSTO DISMISS
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ynvale TCPA clums Rather, both the TCPA™S Tanguage and legislative history show that
Congress intended 1o allow TCPA clanms to be heard both in federal’” and state courts Perhaps
most imporiantly, o provision of the TCPA allows the 'CC o hear privaie TCPA claims,
atthough the FCC may mitervene as a matter of right in actions brought by the Attormeyv General
of a State. See 47 U S.C.§ 227(1)(3).

I-leic, it would be inconsistent with the TCPA’s scheme to require the FCC to
resolvethe issues in question. Nothing in the TCPA's provisions or Congressional record
indicates a Congressional preference for allowing the FCC to hear private TCPA claims such as
Plaintiff's. Because this particular-division of power was not one intended by Congress. the

doctrine of primary jurisdiction is not applicable 1n this context.

C. The FCC is Unable to Take Any Action With Respect to TCPA Claims
Involving I'ax.com.

This Court should not dismiss or stay Plaintiff’s TCPA claims against Cox and
Fax.com in favor of proceeding before the FCC because the FCC has been enjoined from takin
anv action with respect to such claims In an order 1ssued September 20. 2002. the Hon. Stephen
N. Limbaugh of the Eastern Distinct of Missoun ordered the FCC to stay "any and all proceedings
under the Telephone Consumer Protection Act (TCPA)dealing with unsolicited advertisements
transmitted by facsimile, 47 U.S.C.§ 227. o1 rctoted regulations against Fax.com and/or any

customer, client or party in privity with Fax.com; .. ..” pursuant to his earlier decision finding

that the TCPA violated the First Amendment by infringing on commercial speech. See Docket

Sheet. Nixon v. American Blast Fax. No. 00-CV-933 (E.D. Mo.) (Order entered Sept. 20, 2002)

(attached hereto as Exhibit B); Missouri v. Amencan Blast Fax, 196F.Supp. 920 (E.D. Mo.
2002), appeal pending Nos. 02-2705, 02-2707 (Sth Cir.).
This ordet- directly contradicts the Ninth Circuit's decision in Destination \entures|

v. FCC, 46 F.3d 54, 55-57 (0th Cir. 1995), where the Court determined that enforcement of the

A State Attorney may bring a TCPA claim in federal couri pursuant to 47 U.S.C. § 227(f)(2) ("Exclusive
jurisdiction of Federalcourts™;. .

** See 137 Cong. Rec. at S 16205 (Nov. 7. 1991)(statement of Sen. Hollings. sponsor of ihe TCPA) (“The [TCPA]
would allow consumers to bring an action in State couri against any entity that violates the bill.""); 41 U.S.C.§ 227
(b)(3) (" A personor enlity mny . . . bring in an npproprinie couri Of thai State.. ..").
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htetions. Synlck. 307 1° 2dar 7820 While the taxes received by Plaintf! weice sent well within

the applicable mitations periods, the putative class includes claims going back to the full imit of

those penods. e four years belore the uction was filed. Compl. [ 49 Accordingly, dismissal,

even without prejudice, would unfairly prejudice absent class members by effectively baring o

sizeable poruen of therr chiums.

CONCLUSION

For the foregoing reasons, Defendants” Motions to Dismiss for Lack of Subject

Matter Junisdiction and for Failure to State a Claim should be demed.

Dated  November 26. 2002
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Respectfully submitted,

By: //éw\? W//(/‘@

Barry R.H1m/nelslein

Christopher K. Leung

LIEFF. CABRASER, HEIMANN &
UERNSTEIN. LLP

Embarcadero Center Wesr

275 Battery Street, 30th Floor

San Francisco, CA 94111-3339

Telephone: (415) 956-1000

Facsimile: (415)956-1008

Attorneys for Plaintiff
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